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OGC HAS REVIEWED.
25 October

MEMORARDIM F(R: Personnel Director

SUBJECT ¢ Propoged Regulation ﬁ m}.um of
Consultante and BExperts

1. You bave requested our comments or suggestlions with respect
to this proposed regulation. Comments on specific perugraphs follow.
Oenerslly we feel that the regulstion, perhaps as a result of the
definitions contained in pavagraph 2, emphasizes the so-ealled inter-
mittent consultant or expert to ths almost total sxclusion of the
temperary type and thus presents & sagevhat distorted pleture of the
subject. We also feel that the entire regulation might well be sub-
Jected to severe editing o remove redundancies.

2. Our specific comments are ae follows:

s. In peragrephs 2(a) and 2(b) of the reguiation
consultants ond experte eve defined snd zn atiempt is
made to 4istinguish the two in particular on the basls of
intermittent as against rogular gervice. Under normsl
Goverrmental practice experts end consultants may both
be divided into iptermitient or temporary categories and
with the exception of the fact that expertis may exercise
sdministrative and superviuory functions they are trested
approximetely the same as consuitants, We would, there-
fore, suggeet something in the following line as a more
suitable definition:

A ecompultent is ap employee serving the Government
in an advisory capacity only, as distinguished from those
who perfors the statutory duties and responsibilities of
the employing Agency. They may be employed on & temporary
or intermittent basis. They mey be on & fee basis or on
&n hourly basis depending on needs and circumatances.

An expert is an employee perforaing dutles requiring the
services of & person exceptlionelly gualified by educetion
and oxperience in a particular line to perform o service
particulsrly required to sccamplish the statutory pro-
visions of the employing .ﬁzemy, and wvho lg not generally

ottnloable under Civil Service 1 4 As
in the ease of consultents experts m% °§§8&1 &
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teRgoreyy or intermittent basis or on & foo or hourly besies.
Contrary to comsultsnts experts may exercise administrative
and supervisory functlions.

b. In paragreph G{b) of the regulation the word
"intermittent” appesrs 88 s qualifying sdjective to the type
af service randered by WOC experts and consultants. This is
jrobably an Improper adjective in this regulation in view of
the word's technicnl mesaning.

e. In parsgraph 7{a)(1) of the regulstion the statement
is sede that consultants will normally be employed for periods
 of leas than one calendar month in duration. The statement is
aiso made that s consultant who serves for more than one month
becames for certaln purposes a temyurary employee. This latter
statement ic open to guestion and wiil be discussed more
ccmpletely in commection with paragraph 7{a){1){2). The first
gtatement 1s alsc open to question and in our opinien ehould ve
removed.

4. In paragraph 7(a}{2) of the reguistion appesrs the
statement that one expert may not succeed ancther expert In
the same unit performing the seme duties vhen the aggregate
of the two periods of servies will exeesd one continuous
year. iIn our opinicn this statement is not accurste, As s
eheck ve inquired of the General Accounting Office and were
{nformed thet the practice would not be guestioned as long
as there wes no intention to replace a permanent employee
by this mechanism.

e. 1In paragreph 7(b)(2) the statement iz male that
consultants and experts serving without ecmpensstion will
ve required to sign an appropriate walver. We feel that
some explsnation should be added to state the neture of
the waiver apl perhaps sn explanation of vhat is regarded
88 “an appropriete waiver.”

£. The substance of parsgrash T(b}(3) is treated in
another persgraph and might profitably be deleted.

g. In paragraph 7{a){(1) appears the ststement that
intermittent consultants and experts ere not entitled to
st Civil Service Retirement. In our opinion this state-
ment ie not eompletely sceurate. In certain situstions
» person formerly entitled to retirement benefite may be
eligible for reinstatemsnt, although it appears that the
fact of reinstatement is st the option of the employing
Agsney. This subjact is discussed in seetlon R-5-1% in
the Fedsral Personnel Mamuad,

b. In section T{d}{2) of the regulation appesrs
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the statement that consultents and experts vho serve contimui-
ously for one calendar month or more become temporary em-
ployees who &re entitled to acerus annuel and sick leave., 1In
our opinion this statement is not completely accurate. As we
read the Annusl end Sick Leave Act of 1551 a temporary em~
ployes, before he is entitled to accrue ennuel leave, musi
have been amployed cuprently for & continuous period of YO
4ays without bresk in service. It is pﬁssiﬁe to envisage &
temporary consultent who, becsuse of irregular and non-re-
curriag working hours, would not qualify under thils condition.
*his subject is discussed in section Li-11 of the Federsi
Personnel Marmal and in 31 Comp. Gen. 581,

1. Beetion 7{a)(2) contains the statement that Soelal
Becurity deductions will be made for consultants and experts
who serve contipucusly for one calendar month or mors, Sec-
tion 1426 of Title 26 of U.8.C. defines the term ¥ amploy-
ment” for purposes of the Social Security Act as excluding
services performed in the employ of the United States if
sueh service is performed by an {individusl as sn employee
who is excluded by Executive Order from the operation of the
Civil Service Betirement Act of 1930 becsuss he is pald on
a sontract or fee bosis, We ere of the opinion that the
words "contract or fee basis” sre sufficently broad to in-
elude all types of employment contracte entered into by
this Agency. This interpretation resuits in the conclusion
that Social Security deductions should not be made for such
1@?1&%15:
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